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                I.  INTRODUCTION

The enclosed document serves to formally notify Harvey Johnson, Deputy Director and Chief Operating Officer of the Federal Emergency Management Agency (FEMA), Edward G. Rendell, Governor of the Commonwealth of Pennsylvania, (1) and Samuel Collins, Regional Administrator in Region I of the United States Nuclear Regulatory Commission (NRC), with the attached exhibits as evidence, of the systematic, deliberate and coordinated failure of the Federal Emergency Management Agency, the Nuclear Regulatory Commission, and the Commonwealth of  Pennsylvania to enforce and implement all relevant federal and state laws, regulations and guidelines that are embedded in the operating licenses of the Three Mile Island Nuclear Generating Station and the Peach Bottom Atomic Power Station relating to  emergency planning requirements for nursery schools and day care centers. 

Despite repeated efforts to alert the above-mentioned agencies of the deficiencies over a three year period (See Exhibits 1 thorough 15), the Commonwealth of Pennsylvania has steadfastly refused to provide protective actions as outlined in Guidance Memorandum EV-2 “Protective Actions for School Children.” These federal regulations have been in place since November 3, 1986. (2) 

_____

1
Relevant state bodies with oversight responsibilities relating to emergency planning requirements for nursery schools and day care centers Pennsylvania include the Department of Public Welfare, the Department of Education, the Department of Environmental Protection and the Pennsylvania Emergency Management.
2
Within the framework of authority created by Executive Order 12148, FEMA entered into a Memorandum of Understanding (MOU) with the NRC to provide acceptance criteria for and determinations as to whether state and local government emergency plans are adequate and capable of being implemented to ensure public health and safety (58 FR 47966, September 9, 1993). FEMA's regulations were further amplified by FEMA Guidance Memorandum (GM) EV-2, "Protective Actions for School Children" and in FEMA-REP-14, "Radiological Emergency Preparedness Exercise Manual."

Specifically, GM EV-2 requires that appropriate state and local government agencies provide all licensed childcare facilities residing in Emergency Planning Zones (EPZ) with pre planned radiological emergency services including, but not limited to: notification, transportation and relocation centers. (3)

This Advisory serves as Formal Notification that the Three Mile Island Nuclear Generating Station in Londonderry Township. Pennsylvania as well as the Peach Bottom Atomic Power Station in Delta, Pennsylvania are in violation of Federal Regulations 10 CFR 50.47; 10 CFR 50.54; 10 CFR Part 50 Appendix E; 44 CFR 350. Additionally, neither plant is in compliance with the criteria regarding emergency provisions for day care centers and nursery schools outlined in Federal Register Notice Vol. 70, No. 242, Monday, December 19, 2005 .
_____  
 

 3
The Emergency Planning Zone (EPZ): The area surrounding a nuclear power plant site designated for emergency planning purposes. The EPZ encompasses a radius of about 10 miles for the plume exposure pathway and about 50 miles for the ingestion exposure pathway. 


Emergency Response Planning Area (ERPA): A subdivision of the plume exposure emergency planning zone; an EPZ is made up of several ERPAs. 


Ingestion EPZ: For planning purposes, the area surrounding the site - within approximately a 50-mile radius - where the principal source of exposure from an accident would be the ingestion of contaminated water or food. 


Plume Exposure Pathway: The area surrounding a nuclear facility site (usually a radius of approximately 10 miles) where the principal exposure would be from: (a) whole body exposure to gamma radiation from the plume and from deposited material, and (b) inhalation exposure from the passing plume. 

Source: This glossary of terms was provided by the New York State Emergency 

Management Office, Radiological Emergency Planning.

. 

The Federal Emergency Management Agency (FEMA) is charged with the oversight of offsite emergency planning around nuclear plants. (3)The Nuclear Regulatory Commission is the governing regulatory authority which issues nuclear power plants their licenses to operate. These violations necessitate that the Federal Emergency Management Agency instantly activate FEMA Rule 44 of the Code of Federal Regulations Part 350 350.13. 


Per this Notification of the above referenced violations which are supported by the enclosed Exhibits, FEMA must Order the Nuclear Regulatory Commission (NRC) to take the required enforcement actions in accordance with 10 CFR 50.54(s)(2)(ii) to insure that protective provisions are in place for day care centers and nursery schools located within ten miles of the Three Mile Island Nuclear Generating Station and the Peach Bottom Atomic Power Station.


Communications sent to the NRC from the Pennsylvania Emergency Management Agency, Governor Rendell and the Mayor of Harrisburg clearly demonstrate that Pennsylvania has had no such radiological emergency preplanning for preschool children even though GM EV-2 has required these provisions for two decades. 

 
In   September 2005 NRC Staff Member Michael Jamgochian filed a Differing Professional Opinion (DPO) that stated: “FEMA GM-EV-2 must be codified into NRC’s emergency planning regulations.” Mr. Jamgochian was a principal contributor to the NRC’s emergency planning guidelines and 40-year employee of the Commission.

4 On March 1, 2003, the Federal Emergency Management Agency (FEMA) became part of the U.S. Department of Homeland Security (DHS). FEMA's continuing mission within the new department is to lead the effort to prepare the nation for all hazards and effectively manage federal response and recovery efforts following any national incident. FEMA also initiates proactive mitigation activities, trains first responders, and manages the National Flood Insurance Program.

Based on the above referenced evidence, I conclude that FEMA is unable to properly implement GM EV-2 and has been submitting false findings to the NRC to base its licensing decisions on for the past twenty years.

  



      II. BACKGROUND


 On July 12, 2004 the Pennsylvania General Assembly passed Act 2004-73 which codified regulatory requirements for “certain” state licensed day care centers and nursery schools. However, Pennsylvania's modified law requires the day care centers and nursery schools, not the State and local government agencies, to be responsible for all preschoolers’ radiological emergency response planning needs. 


The GM EV-2 requires State and local governments, not the populations residing inside 10-mile Emergency Planning Zones, to provide emergency off site planning to insure the public is adequately protected in the event of a radiological emergency.


The Commonwealth of Pennsylvania cannot meet its GM EV-2 requirements simply by requiring the childcare facilities to obtain their own transportation and relocation in case of a radiological emergency. My research shows that these facilities do not have the capacity to do their own radiological emergency planning. Almost 9 out of ten centers (See Exhibits 10 & 13) do not have (or have not been provided) transportation and relocation in the event of a radiological event. This in no way satisfies the letter or spirit of GM EV-2 requirements. 


  Pennsylvania ’s 2004 law excludes all nonprofit and religious based childcare facilities leaving over 183,000 Pennsylvania preschoolers exempt from its protective measures. Whereas, GM EV–2’s mandate   include all daycare centers and nursery schools with more than ten children.


The NRC’s main purpose is to regulate the nuclear industry and protect the public. Preschool children cannot protect themselves. The NRC and the Commonwealth of Pennsylvania have systematically refused to assist preschool children. 


This is not a states’ rights issue. At the core of this problem is the naked fact that Pennsylvania has created two separate and unequal classes of children.  The absence of basic civil rights for 183,00 children is an affront to human decency. Protecting our children in accordance with federal law cannot be reduced to a business decision. 

 
Failure to act promptly on the enclosed Formal Notification within 15 calendar days and notify the Commonwealth of Pennsylvania, the United States Nuclear Regulatory Commission as well as the licensees of the Three Mile Island Nuclear Generating Station (AmerGen) and the Peach Bottom Atomic Power Station (Exelon) will result in a formal request for an investigation by the United States Department of Justice.


 

        


 III. STATEMENT OF CONCERNS

 
The emergency planning requirements for day care centers and

Nursery schools defined in Federal Register Notice Vol. 70, No. 242 Monday,

December 19, 2005 are not in place in Pennsylvania at this time, nor have they ever been in place since the regulations were promulgated.


 The state agencies in  Pennsylvania with oversight responsibilities relating to emergency planning requirements for nursery schools and day care centers
include the Department of Public Welfare, the Department of Education, the Department of Environmental Protection and the Pennsylvania Emergency Management Agency. The agencies, collectively and individually, have knowingly and willfully refused to provide the protective provisions outlined in the Federal Register Notice. In some instances, these entities have submitted these refusals in writing stating that these emergency provisions are the responsibility of the child care facilities and the parents of the children.


 FEMA’s lack of discovery of these deficiencies does not

dismiss it from its responsibility to correct the problems. The NRC is the governing regulatory authority which issues nuclear power plants their licenses to operate. FEMA must immediately notify the NRC that the licenses of the Three Mile Island Nuclear Generating Station and the Peach Bottom Atomic Power Station are in violation of NRC Federal Regulations (10 CFR 50.47; 10 CFR 50.54; 10 CFR Part 50 Appendix E; 44 CFR 350) because the criteria regarding emergency provisions for day care centers and nursery schools outlined in Federal Register Notice Vol. 70, No. 242 Monday, December 19, 2005 are not being followed.

 


    IV. FORMAL NOTIFICATION

 
 I am hereby formally notifying the Federal Emergency Management Agency that the protective actions outlined in Guidance Memorandum EV-2 “Protective Actions for School Children” (which are required by the above sited Code of Federal Regulations) are not in place in Pennsylvania; nor have they ever been at anytime over the past 20 years as required by NRC licensing codes.


Guidance Memorandum EV-2 requires that state and local governments provide offsite emergency plans for all day care and nursery schools (with more than 10 children) and will include at a minimum:

• Identify the populations of all school facilities 

• Determine and provide protective actions for these populations

• Establish and maintain notification methods for these facilities 

• Determine and provide transportation and relocation


I hereby submit the attached exhibits as evidence to support my formal notification of the systematic, deliberate, and coordinated failure of the Federal Emergency Management Agency, the Nuclear Regulatory Commission, the Commonwealth of Pennsylvania, the Pennsylvania Department of Public Welfare, the Pennsylvania Department of Education, the Pennsylvania Department of Environmental Resources (5) and the Pennsylvania Emergency Management Agency to enforce and implement all relevant federal and state laws, regulations, and guidelines relating to emergency planning requirements for preschool children.

_____

5
State agencies have assisted other entities in emergency planning preparation.      DEP Assists Local Hospitals with Emergency Planning
Williamsport (June 13, 2006) -- DEP Northcentral Regional Emergency Response Manager Robert Fisher recently participated in a panel discussion to help update the Susquehanna Health System's "Hazard Vulnerability Analysis" of the Divine Providence Hospital, Muncy Valley Hospital and The Williamsport Hospital.   




    

   


         V. PROPOSED REMEDIES  

  
1) Per this Notification and the evidence contained in Exhibits 1 through 15, I respectfully request that FEMA and the United State Department of Homeland Security   immediately notify the Commonwealth of Pennsylvania, the Nuclear Regulatory Commission, AmerGen and Exelon that they have 120 days to bring the Three Mile Island Nuclear Generating Station and the Peach Bottom Atomic Power Station’s licenses into compliance with   NRC Federal Regulations. Compliance can only be achieved by providing verifiable evidence and concrete measures that protective measures have been instituted for all nursery schools and day care centers in the event of another radiological emergency in Pennsylvania.


2) Per this Notification and the evidence contained in Exhibits 1 through 15, the Federal Emergency Management Agency must find immediate discovery of these deficiencies and take the required enforcement actions in accordance with FEMA Rule 44 of the Code of Federal Regulations Part 350 Review to insure that protective provisions are in place for day care centers and nursery schools.

If, after four months from the date of such an initial determination, the 


State in question has not either: (1) Corrected the deficiencies noted, or  (2) submitted an acceptable plan for correcting those deficiencies, the 

 Associate Director shall withdraw approval and shall immediately inform 

the NRC and shall publish in the Federal Register and the local newspaper having the largest daily circulation in the affected State notice of its

withdrawal of approval. (5)


3) Per this Notification and the evidence contained in Exhibits 1 through 15, FEMA must find immediate discovery of these deficiencies and Order the NRC to take the required enforcement actions in accordance with 10 CFR 50.54(s)(2)(ii) to insure that protective provisions are in place for day care centers and nursery schools.


4) Per this Notification and the evidence contained in Exhibits 1 through 15, I also request that FEMA review and assess the plans and procedures at the Beaver Valley Nuclear Generation Station in Shippingport, Pennsylvania (FirstEnergy), the Limerick Nuclear Generating Station in Pottstown, Pennsylvania (Exelon), and the Susquehanna Steam Electric Station in Berwick, Pennsylvania (Pennsylvania Power Light) to insure that GM EV-2’s protective measures are in place for preschoolers throughout Pennsylvania. 

  5 
44 CFR §352.1 part (a) describes but does not designate the “Associate Director.”

 
There is no listing for Associate Director under FEMA’s most recent organizational flow chart. However, Harvey E. Johnson, Jr, is identified as Deputy Director and CFO. Mr. Johnson has been served consistent with the criteria under FEMA Rule 44 of the Code of Federal Regulations. 
44 CFR §350.11 Stipulates that “FEMA’s Regional Director will “evaluate the adequacy of State and local plans and preparedness on the basis of the criteria set forth in  §350.5  and shall report the evaluation with respect to each of the planning standards mentioned therein as such apply to State and local, plans and preparation.” The Region II  Director has been served as well.

  
VI. FEMA Rule 44 of the Code of Federal Regulations



Part 350 350.13 Withdrawal of Approval (a) 

FEMA Rule 44 of the Code of Federal Regulations Part 350 350.13 Withdrawal of approval (a) If, at any time after granting approval of a State plan, the Associate Director determined, on his or her own initiative, motion or on the basis of information another person supplied, that the State or local plan is no longer adequate to protect public health and safety by providing reasonable assurance that appropriate measures can be taken, or is no longer capable of being implemented, he or she shall immediately advise the Governor of the affected State, through the appropriate regional Director and the NRC of that initial determination in writing (Boldface type added.)  

 
FEMA shall spell out in detail the reasons for its initial determination, and shall describe the deficiencies in the plan of the State. If, after four months from the date of such an initial determination, the State in question has not either: (1) Corrected the deficiencies noted, or (2) submitted an acceptable plan for correcting those deficiencies, the Associate Director shall withdraw approval and shall immediately inform the NRC and shall publish in the Federal Register and the local newspaper having the largest daily circulation in the affected State notice of its withdrawal of approval. The basis upon which the Associate Director makes the determination for withdrawal of approval is the same basis used for reviewing plans and exercises, i.e., the planning standards and related criteria in NUREG-0654/FEMA-REP-1, Rev. 1. (b) In the event that the State in question shall submit a plan for correcting the deficiencies, the Associate Director shall negotiate a schedule and a timetable under which the State shall correct

the deficiencies.


 If, on the agreed upon date, the deficiencies have been corrected, the Associate Director shall withdraw the initial determination and the approval previously granted shall remain valid. He or she shall inform the Governor(s), the NRC, the pertinent Regional Director(s) and notify the public as stated in paragraph (a) of this section. 


 


If, however, on the agreed upon date, the deficiencies are not corrected, FEMA shall withdraw its approval and shall communicate its decision to the Governor of the State whose plan is in question, the NRC, the appropriate Federal agencies and notify the public as indicated above. (c) Within 30 days after the date of notification of withdrawal of approval of a State or local plan, any interested person may appeal the decision of the Associate Director to the Director; however, such an appeal must be made solely on the ground that the Associate Director's decision, based on available record, was unsupported by substantial evidence. 

(See 350.15 for appeal procedures. (FEMA Rule 44 of the Code of Federal Regulations Part 350 http://www.fema.gov/rrr/rep/350-13.shtm (1 of 2) 




 



             VII. EVIDENTIARY EXHIBITS:  

 

  1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14 & 15 


I am submitting the attached exhibits as evidence to support my Formal Notification. These exhibits document the systematic, deliberate and coordinated failure
of the Federal Emergency Management Agency, the Nuclear Regulator, the Commonwealth of Pennsylvania including the Department of Public Welfare, the Department of Education, the Department of Environmental Protection, and the Pennsylvania Emergency Management to knowingly and willfully fail to enforce and implement all relevant federal and state laws, regulations, and guidelines that are embedded in the operating licenses of the Three Mile Island Nuclear Generating Station and the Peach Bottom Atomic Power Station.

• Exhibit #1:  Nuclear Regulatory Commission (NRC) Senior Nuclear Engineer,

Michael Jamgochian’s September 2005 Differing Professional Opinion (DPO) which verifies violations of the above sited requirements and requests that

the 120 day clock contained in 10 CFR 50.54(s)(2) be implemented.


In Exhibit 1 Mr. Jamgochian stated, “I believe that FEMA and the State of Pennsylvania does not comply with FEMA guidance that NRC bases it's

Licensing decisions on.”

 The DPO demonstrates that FEMA’s findings, which the NRC bases its licensing decisions, are not in compliance with the determinations outlined in the NRC’s Federal Register Notice.

• Exhibit #2:  Petition for Rulemaking PRM 50-79 Petition for Rulemaking     to Include All Nursery Schools and Daycare Centers in Federally Required Radiological Emergency Readiness Plans. PRM 50-79 included 3,000 cosigners. (Submitted to the NRC on September 4, 2004.)

• Exhibit #3: Federal Register Vol. 70, No. 242 Monday, December 19, 2005 Denial of Petition for Rulemaking (Nuclear Regulatory Commission; PRM 50-79) which verifies the above-sited requirements exist and explains in detail how they are to be implemented.


The Federal Register Notice (Exhibit 3) states, “The current regulatory structure already requires that daycare centers and nursery schools be included in the offsite emergency planning for nuclear power plants”. Exhibit 3 also defines all these requirements in detail and determines the responsible for providing these emergency provisions as belonging to state and local governments and have existed since the early 1980’s.

Exhibits 3 & 9 demonstrate that emergency planning requirements for day care centers and nursery schools, as defined in Federal Register Notice Vol. 70, No. 242. Monday, December 19, 2005, are not in place in Pennsylvania at this time, nor have they ever been in place since the regulations were promulgated.

• Exhibit #4: Nuclear Regulatory Commission (NRC) Commissioner Gregory B. Jaczko’s Voting Response Sheet for NRC Petition for Rule Making (PRM 50-79) which verifies his concerns of problems with emergency planning.


In Exhibit 4 Commissioner Jazcko stated, “The NRC has the ultimate authority and responsibility to pursue, direct and prompt action to eliminate the doubts about an assurance of adequate protection that have been identified by the petitioners and the NRC staff.”


This exhibit demonstrates that FEMA’s lack of discovery of these deficiencies does not dismiss the NRC’s responsibility to fix them because the NRC is the governing regulatory authority which issues the power plants their licenses to operate.

• Exhibit #5:  January 10, 2003 Letter to the NRC from Acting Director of PEMA Carl C. Kuehn, II which states: “As the rules exist now, any nursery or day care center may opt to participate in Radiological Emergency Preparedness program on a voluntary basis.   

• Exhibit #6: July 30, 2004 Letter to Lawrence T. Christian from Director of PEMA David M. Sanko stated, “Child care facilities are, for the most part, private business entities who, in conjunction with the parents, should assume responsibility for the safety of their charges. Local government will not treat these businesses any differently than it does any other citizen. Especially in rural areas, municipal government simply may not have the Resources to provide shelter.”


This demonstrates that the appropriate state agencies in Pennsylvania are refusing to provide the protective provisions outlined in the Federal Register Notice, and have submitted these refusals in writing stating that these emergency provisions are the responsibility of the child care facilities and the parents of the children.

• Exhibit #7: August 7, 2003 Letter from Harrisburg Mayor Stephen R. Reed to Governor Rendell which states: “Surprisingly, nursery schools and daycare centers are not currently required to be part of any radiological incident or evacuation plan. There is absolutely no doubt, in the event of a radiological incident, there would be confusion and significant uncertainty regarding the handling of youngsters and staff assigned to these facilities. To put it mildly, their parents would be frantic.”

• Exhibit #8: May 22, 2003 Letter from Attorney General Mike Fisher to

Governor Rendell which states: “The lack of preplanning and inclusion of

day care centers and nursery schools in the evacuation efforts, in the event

of an emergency incident at a nuclear power facility, would result in

onsite confusion regarding the safety of the children entrusted to these

facilities.” 

• Exhibit #9: July 12, 2004 Letter from Governor Rendell to the Senate of the Commonwealth of Pennsylvania which states: “Nine months after I took office, I learned the state did not require emergency planning as a routine aspect of childcare licensure.”

 
Exhibits 3 & 9 demonstrate that emergency planning requirements for day care centers and nursery schools as defined in Federal Register Notice Vol. 70, No. 242, Monday, December 19, 2005 are not in place in Pennsylvania at this time, nor have they ever been in place since the regulations were promulgated.
• Exhibit #10: Emergency Preparedness Survey of Childcare Facilities located near TMI. The results demonstrate that 87% of providers didn’t know who would provide transportation during a radiological emergency.

• Exhibit #11:  FEMA August 4, 2005 Three Mile Island Radiological Emergency Preparedness Drill Report clearly indicates no day care center was required to participate and/or demonstrate compliance with the above-sited regulations.

• Exhibit #12: Letter to Congressman Todd Platts on August 17, 2005 from Mr. Epstein identifying “major omissions which continue to leave Pennsylvania’s preschool children without the required radiological protections listed in GM EV-2.” 

• Exhibit #13:  Further evidence of FEMA’s inability to gauge special needs on can be provided by Joe Thomas (202) 225-5836 at Congressman Todd Platt’s Office who has received many “Request for assistance with Radiological Emergency Planning” sheets from numerous childcare facilities representing thousands of Pennsylvania preschool children. (September 16, 2005)

• Exhibit #14: Eric Joseph Epstein’s Request on August 21, 2005

to the Secretary of the Nuclear Regulatory Commission for a Public Hearing on the Applications for Approval of the Direct License and Indirect License Transfers of Facility Operating Licenses and Conforming Amendments of Exelon Generation Company, LLC and PSEG Nuclear LLC, at Peach Bottom Atomic Power Station, Units 2 and 3; [Docket Nos. 50–277 and 50–278 (ML050670664). 


 Mr. Epstein identified the following problems with Peach Bottom’s existing license:


• Contention 7:  Exelon's training programs, procedures, and conduct  of operations for Emergency Planning are in violation of federal regulations.  


• Contention 8:  The proposed license transfers will adversely impact Exelon’s offsite emergency preparedness program.

• Exhibit #15: On June 5, 2006, the NRC Approved the Indirect and Direct License Transfer at the Peach Bottom Atomic Power Station (PBAPS)

 (NRC: Peach Bottom Docket   FR Doc E6-8649 [Federal Register: June 5, 2006 (Volume 71, Number 107)] [Notices] [Page 32375-32376] No. 50-354, License No. NPF-57; Docket Nos. 50-272 and 50-311, License Nos. DPR-70 and DPR-75]) after Mr. Epstein documented that Peach Bottom was in violation of its NRC issued License.  

   
 “The Commission directed the NRC staff to consider Mr. Epstein's 


contentions 
and supplemental filing dated October 7, 2005, as if they 

were ‘written comments' under 10 CFR 2.1305. The written comments 

have been considered by the NRC staff in connection with the issuance of 

this Order.”

Please refer to pp. 18-23. The NRC refused to acknowledge emergency planning deficiencies for special needs population living within ten miles of the Peach Bottom Atomic Power Station as was documented in the previous exhibits.





Respectfully submitted,





Eric J. Epstein





4100 Hillsdale Road





Harrisburg, PA 17112





717-541-1101





ericepstein@comcast.net

 
Mr. Epstein is the Chairman of Three Mile Island Alert , Inc., a safe-energy organization based in Harrisburg, Pennsylvania and founded in 1977. TMIA monitors Peach Bottom, Susquehanna, and Three Mile Island nuclear generating stations.










    tmia.com

      He is the  Coordinator of the EFMR Monitoring group, a nonpartisan community based organization established in 1992. EFMR monitors radiation levels at Peach Bottom and Three Mile Island nuclear generating stations, invests in community development, and sponsors remote robotics research.  






     efmr.org
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